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Phe thesis anclogizes the ‘cderal oil and gaso tease on pudlic 
lend in the United States to the of] concession ranted oy govermuscint 
to foreign cil producers. To estadlich the analogy, it cescribes the 
federal lease ang the concession in @ gonuoral way, nsting the simi 
in the documonts themselves and the ahysical facts whieh raotivate the 
rescective parties to enter into them. It examines in more detail tL 
mature of the domestic law applicable to the federal lease and the sete] 


bories of foreion and multi-national law which aight be aoplicaole ty oon 
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ticularly concerned with the avenues by which municipal law foreign to 
4 . Up f we a “~~ Cie <™ ne Ve . New oe 2 sa, ee ~ 
the counivy granting 4 concession may affect the bodies of law dein, 


the vivhto of the precucing company, inasmuch ag the ultimate cejective 
of the thesis is to ascuss the possible ettects of certain aspects o 


iv, 





Amnexvican municipal law of the iederal lease on the law of the everscas 
concession. 
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The veoult of that 
Court decisions (notably Boesche v. Udali, 373 U.S. 472 (19633 } allewe 
ing administrative canccliation of issued federal leases for causes ast 
specified by statute bode ill for the sanctity of the cverseas concessica, 
3s well as tor title security under the federal lease itself. This loads 
to the sugrestion that the Supreme Court should, in an appropriate 
future opinion, correct such statements aa might be subject to the 
intorpretation abroad that American law endorses the swoeping thcorics 


of covercignty by which states are prone to justify theis unilateral mcdie 


cation or abrogation of oi] concegsions. 
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ADMINISTRATIVE CANCELLATION OF THE FEDERAL 
Gin, AND GAS LEASE: A SHOT HEARD 
ROUND THE WORLD? 


INTRODUCTION 


Ces om 


Two oueervations ingplred the discussion to follow. Ono ts 

fhe similarity between the fadevral oil and gaa laase on public iand i: 

the United States and oll and gao concessions Iscued by foreign covora- 
ments to operators within their Sorvders. In both, the partios are a 
goverarment on the ono hand, and a urivate corporation or individual on 
the other. The objectives of the parties are about the same and tho 
documenta they use to reach thove objectives ave similar. The other 
observation is that the internal or municinal law of tha United States can 
affect other bodies of law having 3 multi-national character. The infer~ 
ence to be drawn from these obsorvationa is that develomments in the 
municical law of the United States which defines the nature of the fedaral 
lease may somchow te echoed as anslogous develorments in those other 
bodies of law which, owing to the diverse nationalities of the partiog. dee 
fine the nature of the avoreeat concession. 


The 1963 decistoa of the United States Su-reme Gourt in tne 


ease of Boosche v. Udall coaflemed the Secretary of the Interiors in his 


tI 


cancellation of a federal off and gas lease by purcly admiaictrative ection 


ically authorized in the statutory framework for the leasing of 


: : 
public lands. In so doling, the Court altered, oxgressly and by imstica- 
om, What had Deca supposed to be the basic legal nature of the interest 


held oy &@ Seceval leasee. Itie the tauk of thie parser to characterize thst 
aiteration ta the federal lessee's legal interest, to trace the routes iby 


which i¢ can affect the bodies of law defining the overseas concescion- 


maive’s interest, and to assess those effects. 


To accomplisn ites taux, the paser undertakes to deseriba Loth 
the concession aud the federal lease in @ general way, anc to examine in 


e 


Getail thelr lopal natures as revealed by the tedics of law which oct dha 
conditions of theivy exiatence. In the caso of the overseas concescicn this 
gequires a fairly lengthy discusaioa of the several bodies of law which may 


‘ Ben. 
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apoly, together with the occasions of thaly appiication. Thia done, and the 


analogy between the federal leases Gad the concession establiched, the 
discussion centers on the resuite which might actually be expected if the 
Boesche decision cence ramilications inte the iegal cavironiment of the 


overseas concassion. 


73 U.S. 472 (1963). 
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LAW OF THE OVERSEAS CONCESSION 


Ratu: ature ef the Concession 
Bachata iiiilba rasetmsteon nts ial 


Sho mineral resources of the world, including its hydrosarhen 
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riogted over its face. Nor ara cave 
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cident has put moat of the world's petroleum im the “underdeveless 


mo oe G ~~ 2h ce we gy ~ a re = te oe ™ © on te : a * oe ~, ae > > 
mations, whose capital structures are unadlie to sunmert the exoonaive 


mrocess Gl oxtraction. The inauustrialized, canitalerich nations rouct 
generally iook outside their borders for the dist of petroleum reccurces 


nece facta of tifa on this o)r.v et 


a 


mocesGarvy to iced their economies. 
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given vise to international cooperation for tha utilization of cil, 


a 
eS 


orcinarisy evidenced by "csoncessions.'' Throuch the of] concession a 
Capitalesoor nation trades part of ite oll for cach and the economic davatope 
ment obtainable through the agency of an oil company from a canitulervicn 
nation. Writers rave been uneble to reach agreesiont on the exact nature 


; only one of the nertien 


ws 


of concession aegreemonts. They aro not treatic 
ig a ctete. Vet, they nave undeniabie international asgects and tha oil 
company’s state will frequontly have at least an indirect hand in the aave 
formance of concessions. Moreover, the effect of a conceasion agecement 


imilay, in some senses, to the conveyance of an estate in vocal 
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property. At any rate, itic on agreement, not something the stat 

had no choices about granting, If the granting state had no dlacretion, 
the pront is nota true concession, in the legal sense.” "Concession," 
then, 10 & poor word for the agreement, connoting as it does aome sort 
of cocapulsion Boplied to the granting state. Company executives roler 


to the Isvantean Coasortium Agreement as ‘lan agveoment witheut a 
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avelopment agreement’? has been eugrested anc 
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Gecmsa catistactory. Nevertheless, thia puper will continue the use of 
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Meoncession,'' whick is the most cormamion apvollation and haa withotwad 


the basic motivating force behind the concession is the oslo 
tence of natural vesources the granting etate wants to dispose of Natue 


pally, it wants the maximura poecivbic return, and the concession has 





a 4 Bite, & Leach, Soveroicn ocr Our oe on of aLene ns £ OT 
Abroration of Concession Contracts, 26 FORDHAM L. RIV. 277, $94 
455 Spe 
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“Sarleton, international Role of Conceasion Agreesornts, 56 
ee es a a POPP CRAIG III HA 
NW. U. le RS e 615, O21 2? (1957), Gitins, Muang 28 SOms interna atian=h I 
Legal Asvects of the Suen Canal ¢ in Stion » 6hAnG 3. INT bev? CiS5 2). 
en cerns esetetin naiiiovseciincovaneenarcnenadencmmaten une iad ieee emacs anions 


“ 7 ‘agi ce * 4 a a w ry 
*D. POINNIN, DESERT ENTEAPRIS£ 20 (1953). 


er a. LAW GOVERNING CONTRACTS BETVEEN STATO 
AND PORDIGN NATIONALS 15 (2960) (reprint from PROCLEDINGS OS 
ita 4969 INSTITUTE ON PRIVATE INVESTM ENTS ADROAD)[hercis- 


ater cited as RAY). 
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besm found to ba the Grrangement best suited to thatend. An allesna- 
tive tS the conecasion, quite uniformly rejected, ls to confer fall owner. 
Ship of the resources on individuals, relying on their exereice of wolf 
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interect to beneliit tae natlonal otonomy generally. 
an oil and gas concession is a prant by the atate of the richt 

tO BECK, extract, and sell oti. The inducement offered the comvuany is 

the possibility of profit from oil production. The state also contcioutes 

the promise of arctection from interdercnce during the search for aud 

proauction of oll. In return, the company agrees to explore for oli and, 

if it is found, to exchange it for money co ac to give the state a corizin 


; The state receives SGdditional: benefits, which, 


share of tae revenua. 
while not slwaye sought in the concession agreement, are necessariiy 
jucident to itt An example is the increase in tke pool of educated mane 
power which results fyorm the traialny the company provices to the cme 
ployces it muat hive locally. 

Modern concession agreementa differ in details, but they wouolly 


e 


contain provision for the following: 


i. the privilege to explore for, extract, reline, and export oil; 





“C¥viptan, supra note 3, at b2i. 


TRAY 16. 





begin; 


“. S07me@ initial time Mrmit within which exploration must 


3. an effective period, usually very long, og. sinty years; 


4. & description of the specific area for which the concas~ 


S. a wight te estacolish systems of transportation and com- 


munication: 


6 the right to acquire lend for company fpurposes; 


%. supply by the company of specific amounts of oll o 


products for locai consumption; 

S. the vight to ectadlish subdsidicry com panias; 

9. payment by the company of the salarsics of state 
Senuthilves gppointed to deal with the company. 

20. lack hiving of labor, in so fay es uecded ohkille ave 
available; 

li, revorts by the company on operations; 


12. local offering of new stock issues, 


i4. paymont formulas calling for (a) a himp sum when the con 


cassion is granted (bonus), (b) dead vont during exploration, s 
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on the amount of of] produced and sold, or on prot 
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Zone LENCZCW SKIL, OIL AND STATE IN THE MIDDLE EAS? 





’ae OVETECAG O11 concession ig a contract, but it io aleo 
something more. It grants the right to take and sell a wacting natu 
wai voscurce, and therciore gives not onlv in personam contractual 
wights against the graating state, but also veate in rem intercata in 
Overty.” orcover, it involves stste parties and large forsica 
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sovtance and value to the entive clvillsad worid. Those faets rive the 


Tee Governing Law 
Sipe erennen amerweeth mae GE lOO Te ipa 
The puvlicevvivate, contract-conveyance, domasticelitec: .~ 


tional hybricization of concession agreementa his resulted in a sxcut 


rong writers as to what law should proposly be 
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to them. Cattan Msete as sossible choices the Ion contract: cs 
tre wronicipal law of tha contracting atate, the principies of law come 


raon to the parties, the general orincivies of law vecoxniced by civi~ 


lized nations, public international law, and administrative law. "ae 





64-69 €15900)}: eee ienoralily YM, CATPTAN, THE RVOLUTION OF OIL CON} 
ESSIONS IN THE MrODLE EAST AND NORTH APRICA (2567}. 


G a eee wr Hm eee 
"S. SIKSEK, THE LEGAL FRAMEV ORK FOR CIL CONCLAGIONS 
IN THE ARAD WORLD 3 (Middle Eaet O11 Monograph No, 2, 1960). 
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WAST AND NORTH APRICA 33 (19673. 





clacuesion to fellow will omit a separate consideration of adrainistra- 
tive taw. The features which set it apart from municipal law in gen- 
eval are iraportant only to civil lawyers, and are not important to the 


purposes of this paver. Changing the sequence of Cattan's Hsting, 


tie applicability of the municipal law of the contracting state will be 


ciscussed first. 
Sines 2 concession is ordinarily necotia ted, signed, and res 
formed in the granting state, the most obvious choice of a body of law 
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athe domestic law of that state. Indeed, there is authore- 
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y for the prooosition that itis the only possible choice. That theory 
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proceeds on the argument that there are only two kinds of law, tntcr- 


national law and municipal law. Since internationsi law applies oniy to 


<3 


dealings between sovereizn states, & coucessgion contract neces 


a 


i 
failea within the vealm of municipal law. t it has also beon argued that 


the domestic law of the contracting state should be presumed aynlicabia 


i? 
th tes 
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in the abseace of a contrary expression of intent in the agreement. But 





aeons Kissara.& Leach, sunra note Z, at 195. 


locrrie is generally admitted in private international law shut 


2 sovercicn Stata ia presuraed, unless the contrary is proved, to hive 
Miive: ted its under fing to its own lepal systom... .'' Saudi Araisia- 


Aramco Arbitration Award (1953), aueted in H. CATTAN, csuvra note 
10, at 39. 
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somehow, to bring in 
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uciic international law hee been arpucd to be direetiy anuli- 

? = 4 » % a, : rw 
ca@cic to the Oreach oy & state of its contract with aa attent* KiGWOVEL,» 
the vetier view is that so international wrong has been comamitted until 


fate net only byroaches &@ contract but also Genica the offended alicn 


$3 
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4 _ & 
tha onsertunity to hawe his case propexly adjudicated. 1° IN such @ @.tu» 


ation the international wrong occurs not because International law o>5- 


oiics to the contract, but bacause it forbids unjust treatment of alicone. 
Srofessor Jennings has suggested that it ie illusory ac @ practical uiate 


* yA 


tes io gay that international law does aot provide a direct, contractuni 
ramedy for state Grgaches of contracts. Ho points cut that tho finciny 


te 
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oF 4a international delict ing 
te wether the state acted arbitvarily. Thies determination necascitates 
conotruction of the contract to @scertsin the sights 1f gives tne martias. 


Thus, he foels an international lew of contracts may be found 'secroted 


2? . we ” ¢, e f. 
bocee eonerally P, JESSUP, TRANSNATIONAL DAW Sf (20563, 
SE RR gk 
V4 ~ ig 


“fang, State Contracts and State Reoponcibility, 54 Aad. 2. 
Pea’ E. i. 72, BGH=5 1 wee FOU )« 


= arene 
I. eae. 


Be 


naan mee RO ARONA NER ir nono a 
International A WY > 3 AM. 7 ee lie ae OO 3 ¢ G64). 








49 


« ” A « ° LG 
an the interstices of the traditional dolictuai rameddy.'! Nevarthe- 


ious, the provailing view is that tuternational law is excluded by dafi~ 


: 
wi ® 


“3 


ition vera application to cases not involving disputes between etat 


international law rules may enter the arena of concession dismutes ine 


uareciiy, indararch &s concession agveemonts often specify international 


af 


law as an aoplicable body of law. 


The lex contractuz provides the most common rationale for 


ay 


ne interpretation of oll concessions. The theory is simply that the con- 


es 


tract contains witnin it, either expreasiy om by incorporation, all the 


legai rales necessary to ita aoeration. *9 The ovinciple that the contract 


e 


ts the law of the parties bas a very long anc respectudle bietory. i was 


vy Ulvian, &@ouarently from earlier sources, im tae Third 


{2s 


enuiciate 
Century A. & and has been frequontly reiterated in later writings, in- 


+ 
i n ™ 4 ™% chet 
cluding the Digest of Justinian and the Code Napoleon. Contractual 
| 
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LojJonnings, State Contracta im International Law, 37 BRIT. v. 


i. iN cae i 156, 165-66 ¢ (3964), 
S. SIKSER, suora note 9, at 21; McNair, Tho General }rin-~ 
Cc 


1? 
SOOT me AL TER 


ples o of Law Recocnis sod by Givillsed Nations, SS BERIT. ¥. DBD. INT'L i. 
on me 1 C1957. w). 





m, 
oe: Tit as » SwoIra 2AGt@ 5, at “a. 


rie Cah PAN, Li iE a note 10. 


ii 


provisions can ovarride legal rules of the contracting stata, and, for 


{hig reacon contracts have been Mkened to a constitution for the sartiog, 
~ é ; 22 
creitiag tov them & somewnat autonomous legal regime. However, it 


hes been argued with convincing logic that a contract can not oxtet in a 


legal vacuum. its enforceability as a contract depends on some layal 


s 


csyater, sxobably that of the contracting state, which ecopta the rulos 
$s s : te & ae 
Stated or incorgorated into the contract. 


General vrincioles of law recognized by civilized nations, as~ 


cumming the insufficiency of local national law, has been suprested as ¢he 


5 £3 
urapes body of law for concession contracts. There is consideravic 


Sad 


ecedent for the uge of such general principles in deciding concession 
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cisoutes. An examele is Zound in this statement of the Arbitration 
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nalin the Saudi-Arabia-Avamco Arvitrvation: 


2+. eingofar as doubte may remdin on the content or the moaning of 
the apraoments of the Partiag, itis necessary to regort to tha cron 
eral orincinies of jaw in order to interpret, anc oven to jibereaath 
the reapactive rights and obligations of the Parties.“@ 


a 
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INVESTMENT 145, 143 {C. Shaw ed. th }; Cavylston, cucra note 3, at 636. 


éins ay, The Davelowment and Ma was. imtenance of an Or) Ovaraiten in 


coMann, The Provoer Law of Contracts Concluded by Inter: ation 
cee corerdiematnanen bite meee eo et ee ae ce AO RIP HOTTER LG bet Oe 
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Persons, 35 BRIT. ¥. D. INT'L L. 34, 49 (1955); MecNaix, cuora note 1%, 





MeNaixv, guvva note FT. 


{Scuoted in H. CATTAN, guprn mote 10, at GS-06. 
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i nat avovivatioan the goneral principles were considered applicab 
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uge of soneral princioles. Avticle 46 of the Ivantan Consortiua Agvece 


vw. oye % <<. ~~ +> “sy + * 
meat of 1954 veada, in part, ac follows: 


10 Agveement] shall be governed by and interpreted and 
Goolies is accordance with principles of law common to niin Or alia 


the several nations in waich the other parties to this Anreanacas 
are incorporated, and in the absance of re comaion oe on a ane 
thon by and in accordance with princioles of law vacopriced by 
civil ale 


tised nations in general, inclucing Gu ee of theoce orinciolal 
as may have boon aprlied by internationa ltribunals.25 


a 


Ds. Mann feels, on the other hand, that general ovincipies aro nota 


valid choice of a body of law to apply to concessions becauce they Jo 


not constitute a aystem of law. He feels they ave a source of internae 

tional luw and could apply to a concession only in co far as internations! 

26 

jaw @polies to it. 
Princivles of law common to tne contracting parties rnay Alice 

enter lato the construction of a conceasion by boing expresbly Incornsc- 

vated into the agreement. The above quoted article from the Traian Coe 

gortium Apreement contaias such an incorsorating provision, 

hoch 


Another theory of the proper law for concaéaion contvact., 


does not fit neatly into the categories discugged above, was presenicl ay 
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yank Hendsyx, @¢ Legal Advisor to the Directorate General of Potro~ 
foun anc Mineral Atiairse in Saudi Aravia, in a vaper before the Pirct 


er dl 


Avai Fetroloum Congreus, Caire, 1959. Poluting out that the inadce 
guacies of local law oxton make it clear that the parties could not havo 
ied ite application, he concluded Csat Intevnations!l law must aooly. 
lieweves, ha felt the absence of international precedents doaling with 


~ <@ &, 


bos am, oo m4 ae my ef 4 ao an — . e i) as €. Pena a ‘ ’ ~*~ ~, am, ah ae ee % rt 
qucescions made it tmpogsible to identify trus lateracational law «iin 
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cassicn context, with the national law of the United States, Sngleuct and 
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The Concession Under Fereian Natioral Law 
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Without going into the cacagions and extent of theiv applic ticn, 
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| np pr yenn am gta Ses 
eipal legal systcrue of che 
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Ss immnortant to consider whether the mun 


” 


overseas of] procucing countries suspert the binding character of 4 con» 
tract made by @ stats with a private party. Dotalied treatment of tle law 
of each country would be cumbersome and unnesessary. Uapyily tor 


musposes of discussion, the legal aystenis of most of the major couces= 


Bfon-srantine countries fall into either the Islamic or Civil Lew coutoe 








a> 
vies. Generalizations can ba drawn from the law of a country within 
a... 4 , 
“'See conerally RAY $5-62; S. SIXSER, supra note 9,at ceed, 
9054, Waich Tat 2G anc Quote the riundsyx paper. 
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Githes category which will apply to the other mombers with fairy ac- 
curacy. Come of tha s renore aiizations about Isiamic end Civil Law will 
be toucned on later in connection with the peneval princivies of law da- 
fining contractual coligation. 


wancoreticaliy, the basic law of any Moslom or Moelem state 


ig the Ghert’a, the Sacred Law of Islam, distilicd fram the Koran 
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Sunna(ivactica of the Prophet). clawever, itia by no méane accurate 
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to agwuume that the ideal of the Shari'a is predictive of the practice of 


modern Mosiem etates in their treatment of concession contracts. 


Those contracts are a saecies of agreement which the Shari’c nree 


cates by hundvede of years. On the other hand, Shart'a should not ¢ 
ignored, even in asseecing the law of etatesa which have adonted coces 


vaced on vnodern European models. in the states of the Araotan soning - 
Sula Islamic law still reigns virtually supreme, and in all Moslen ciaias 


jurists have shown an increasing tendency to invoke [slasnic orinc!jiccs. 
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ThOre is RO yoota for doubt that the Shari'a recognises the 
exiatonce of contracts and ernjoine Moslems strictly to observe their 
contractual undertakings.” The sources of the Shari'a provide numer- 
ous exarnples of statements supporting this provosition. Contemrorary 
mMosiscms Lhadltually quote the Moran as follows; ''Oh vou who believe, 


observe you y cHeusieed Or, similariy, "Observe the covenant. 
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saya,''Moslemns are bound by their otipuletions.”? While it is 


necessarily impossible for the letter of the Shart'a to apply to con- 
cession contracts, ite applicability in apirit is unralsctakable 

Wiis also undoubtedly truco that Islamic law binds the ruler 
to his contracts 2a much as any other Moslem, and possibly more so. 
Yolarmic law has an individualist structure waich does not make a@ cloay 
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distinction betwoon the officlal and personal capacitios of a yulos. Thus, 
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party to 4 contract he makes. As @ wuler, he haa the additional duty 


of upnalding the law and is therefore obligated to safecusrd contrac- 
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tual rights which the law gives the other party.”* Cisims of severcizn 
prero,ative can not, in theory, support the Moslem ruler who fails to 
sulfilt his contractual promises. The Shari'a is considered the tran- 
gcendent law of God, to which the rulex is subject. He only exccuter 
the law, he does not make it. 53 

The general proposition that binding contracts may be forred 
in civil law countries io virtually a truism. Viohether these states may 
ving themsclves to concession contracts irrevocabiy, and the circurme- 
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tances under which they may sees to avoid their contractual comimii- 
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ments will be fully discussed in connection with the concession's »yosi-~ 
tion under international law. At this point itis imyvortant to voint out 
only that, unlike the Mosiec ruler, who has the right to grant conces~ 
sion’ as custodian of the states minerals, the usual South American 
sovereign requires domestic legal authority to do so. Many of thove 
states, including Venezuela, recognize by constitutional or legiglative 
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provision state ownership of minerals and provide for the vight of the 
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that & comtwoct may make iegal sulea fow the parties. Hesast seems 
to ean toware the position that the contract crcoates a @ t® i¢4a] 
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system, inasrauch as he states it is oubject to change only if authority 
can be found in the contract itself, On the othes hand, the quoted arti- 
cle from tha Code Napoleon allows vevocation ‘Zor causes which ihe 
law authorizes.'’' This scemse more in line with the view that the law 
of the contract derives its validity from bcing incorporated into some 
other lecal system. It has been argucd both ways. rrofessoy Verarose 


characterizes concession contracts as "'quesi-international agrean.cuts.! 
Ae such, he feels, they create an independent icgal order, compileialy 
rég@iating the relationship of the parties, except in so fay ay gaps in 


the contractual scheme may ba filled by rules of local law incorporn-e 
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ted into the legal regime of the cortvact.4° Lord McNair grants that 


& contract may indicate a system of law within which it is intended 


i ee 
O MAVO G@ aicmias 


oe 


to operate, but he ovaphasizes that agreements intended 


@ e ° e a &. 
effect must be based on an existing system of law. * 


Picking a proper side to the controversy is not important for 


? + % 


present purvoses. Hither view would allow tho varties to specify lial 





40tr, CATTAN, surra note 10, at 35, citing A. VON VORDR@ee, 
ZEITSCHRIFT FUR AUSLANDISCHES OFEENTILICZS RECHT UNE 
VOLEERRSECHT 653 (2958). 


thy tomate, suora note ee at 7. 





eQ 


° 9 ett, ? A 3 *" fm, BL ” ~ < a 
PUsES waich can have a binding effect on thely velationchin, whothes 


* 


airectiy ov by incorporation into local law. CL] comcession contracts 


Binost always spacily the law or principles to te avolied. Cueatiens 


a. 


a yaa ae 
a 


. OY @ Speciiicd body ol 


jaw would usually be covered by 


ve © “¥ = 


BOCad law, under either theory. They differ ouly in the avenue by 


t +a? 


Waich some non-contractual body of law becomes anplicable to such 
et 
quoshoas. 


ane actual content of the lex contwactuy must usually be ave 


3 


sved at by following a welerence in the contract. As was mentioned 
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tonal contract law will now be considered. The twe great rules per- 
the literatuve of state responalbility for contractual under- 
takings ase Pacta sunt servanda and its corollary, the doctrine of 
acquired rights. 

Facta sunt servanda, the nrluciple that contractual promi- 
Ses are to be observed, is a truism whichwould seem to be a gine 


qua non of any lepai order. tis a well established rule of interna- 
tional law. Dut it has had a somewhat checkered history, and it is not 
yet compietely out of danger. 

The principle has been traced back to the peoplsse of the 
ancient Bast. These veoole felt the deity accorded protection to con- 
tractual promises, and divine participation in the enforcement of con-~ 
tracts continued through the time of the Romans. Islamic law 6till 
makes fidelity to vromises a religious requirement and, in a less che 
vious way, the same requirement fs be discerned in the Chistian 
view of contracts.“ The period of the Renaissance brought different 
theories elucidatins the conceot of sovereignty, come ot whica lent 
thernselves well to arguments opposing the sanctity of state contracts. 

One such theory was the ''Reason of State'’ put forward by 


Machiavelli to excuse sovereign acts contrary to law and justice when 
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such acts were deemed necesuary to the interests of the state. While 


Machiavelli's views had but a aemall effect on the thinking 
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eva, they vemaia high tn the esteem of the advocates of power politics. 
Joan Hodin expressed what has become a famous theory ov 
wovercigaty in De la Reoublique (1577). He said that the sovercign was 
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supreme and independent of state laws, that ao law was immune to change 
unaer the pressure of necessity, end that no act connected with thse wole 
fare of the etate could be discreditable. This would seem te support the 
view that the international obligations of a state continue only as lang as 
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soints out that the social context of Bodin‘'s writings makes such on 


interoretation of his views unwarranted. Actually, Docin gought oniv 


to defend the authority of the French political state against the the: 


threatening Church, Holy Roman Eimpire, and feudal lords. Sodin aiso 


stated, “fidelity and loyalty are the vevy bases of all justice. Not only 
the State, but the whole hurman community is held together by thenas.'! 
Nevertheless, Godin's writings marked the boginuiny of a controversy 
on the obligatory mature of state contracts which has continued io tos 


present day. On one side of the controversy writers of a more ab 


tist bent, like Spinoza, and Hegel, have argued that no lew can fetter tho 
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86 waa volnted cut previously, the apnonents of this view 


fake the oodsition that concession contracts are inheronti y internatione 


iin charactey and ave analogous, therefore, to treaties. Just as walt 


be the caso with trreazties, they argue, breach of a concesuion contrict 
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should result per ce in international responsibility under the prin- 


Cipie Pacta sunt servanda. Mozcover, drawing a strict analopy 








octween contractual rights and property rights isnores the fact that 


by the very act of signing a concession contract the state suspends 


tat 


ith. 23 B 1 : 1¥ ¢ a4 & 
its right to “‘exoropyviate’’ for the duration of the contract. 
Garcia Amador adopts a very soundly reasoned view soince 


s 


where betweon the extremes of the opinions discussed above. Ia oucer 
to consider whether VPacta sunt servancda as a rule of internationn} 

law applies directly to state contracts with foreign nationale, he places 
thode contracts into two categories : those which contain no provisions 
¢xpress or implied that they shall be governed by legal principles ox 

an international character, and those which co contein such provisions 
or an arbitration clause contemplating international types of cettivnaint. 
Contracts in the first category he would treat as governed toy municipal 
law only. Toy them, he continues the analogy to property sub‘ect to ene 
propriation, with the result that states would become internationally 
liable only for ‘‘arbitrary’' breaches. Pacta sunt servanda wouid ape 
oly directly to contracts in the second category in so sar as tho stipue 


lated body of law-- internatinnal law, ceneral principles, principles com- 
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mon to the parties -- contained the rule. 
fhe ..doctrine of acguired rights’’ is the other rule of pub- 
lic international law commonly invoked by those who seck to uphold 


1@ Sanuctity of state contracts against claims of sovere}: 
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vaodisy them unilaterally. The doctrine operates as a limitation 


a state action which destroys or modifies rights nr eviously acquived 


by alicas. The doctrine is velated to iacté sunt servanda and raay 
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even be considered to include that principle, if contractual rights ave 


treated ag boing dificrent from property rights only in their mode of 
acquisition. This is the position taken by Garcia Amador. He recay:- 
aizes the existence of the doctrine of acquired righte in intermaticual 
law and would allow it directly to protect any ‘public contract! which 
had been ‘‘internationalised’' through choice of the parties. Thus, 
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any such contract would result in an immediate international 
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wrong by the state. 


VY. hether or not Pacta sunt servanda and the doctrine of acauired 


rights can logicaily be considered separately, they do often receive 
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controveray is time. Municival law sets the rcquirementa fow the 


acquisition of a wight. Once those requirements are mat, the sight 


gfe 
OF 


acquired and can not be taken away by chanzves in the municipa 


law which cecur later in time.? shio vuie definitaly gives the pro- 


tection of international law to rights ia tameible property. Whether t¢ 


gives similar protection to rights under concession contracts is 
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However, opinion secras to preponderate in favor of s 


f fo 


protection. Those who oppose the doctrine of acquired rights, cithoy 


as it applics to concession contracts or on broader grounds, support 
their objections on arguments of sovereigen prerogative. Those arcue 
f one 


ments ware considered previously in connacction with the law o 


propristion and Pacta sunt servanda. 


The state party to an oli concession is often a newcomer to th 


world of tnaodera economics. As time passes such states tend to 
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more knowledgeable about the ofl operations taking nlace within their 
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bovdors than tasy were whea the concession was signed. Upon learn. 


ing thet the operating company's profits have greatly exceaded whoet 


they originally thought possisle, these atates way be tempted to arpuc 
That justice requires changing the contract to accord with economic 


their cavliog immaturity caused them to overlook. Teo 





gupnect such an argument, the international law doctrina rer wm omiys 
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Ony sctween state contracts and treaties, there should be no objoctiuu 
fo a@oplying vebus sic stantibus to euch contracts. Mowever, the 
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meaning of the doctrine is usually distorted when it iG utilized to iuati~ 
us 
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Leoadly socaxing, rebus sic stantibus is a recoynition of f.3 
practical fact that the oarties, despite what they say in a treaty, cou 


not fix for all time the conditions upyon which theiyagreementis hase, 


ne gives ~ party the right ty demand release from an oblipatio OU Waa 


there is @ vital change ia the circuiméiances uncer which tae aprecuicnt 
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sit defined. Moreover, cince itis the business of lew to enforce, not to 


déstroy contracts, rmbus sic stantibua is necessarily subject to inivarte 





amt limitations. The limitations are similar to those pleceda uwon the 
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necessarily have bused their understanding on the unchanged contisue 


hac the parties foreseen 





ause the avreement to terniinate. Even tf recue cic 


it, they themselves would presumabiy howe 
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Stantibus ig applicable and the change in circumstance is vital, it oma 
not allow unilateral abroyation of the agreement, Rather, it juctilivwa os 
demand to the othay party fox termination or the initiation of interna. 


tional judicial proceedings. Unilateral aoromation tosether with a failure 


al adiudication can be orima tacite evidence that 
J 5 


2ebus sic stantibua ia being invoked @m a cloak ice what is im fact a 
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General Principles of Law 
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Along with other sources of law, Article 33 of the Statute of 


the International Court of Justice calls for reference to "the general 


orinciples of law recognized by civilized mations.'' Thus the ''genera 


aes 


ak yn a « ry 4 + ot . A - F 
orincivles'' were exoressly identizied as a body of law and became on 
important source of international law. These principles can enter a 
Cisvute over & concession either by being specified in the contrac. oF 


? * 


an apylicable body of law, or by providcin 
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y international law with raies 
to be applied to tha concession. Despite the huye impertance of toy 


yeneral principles of law, there hae been as yot no precise colincaticn 
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of the actual content of that body os law.° ts content can be diccusned 


ps 


only in broad terms. Some of the principles have already been cevcri- 
bed in the foregoing discussion of other bodies of law and will, these 
fore, Gimoly be catalog ucd here. 

The general principles are usually, although mot necesscrily, 
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distitlations of characteristics found to be coramon to most develooud 
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municipal legal systems. However, itis important te keeo in mind that 
the veneral principles of law do not incorporate specific rules from any 


t, A 
municipal icgal system; rather, common legal policies are sougn'. 
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Amador iculis Macta sunt servanda should uot be included ina state 
contract context because states have an inhevent rly 
property, irrespective of the owner's nationality, which includes the 
Tigh? to terminate contractual rights. Later writers do mot scan 
fo huve quarreled with Ray's inclusion of "The contract is the law o7 
Me sartics.'' 

Rezgoect for acquires rights has ween arsjued to be one oi ihe 
gnized by civiliged mations, ae haa u- 
one form or another. It requires restoration by one Whounjustiy we} 
propriates or yveceives property interests of anothers. 0° Listowel los 
@leo been recognized as & general principic, stenmiin, 
versai le 


the sanctity of international contracts is obvious. 
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The 1955 arbitvation of 2 concession dispute between saudi 
Avabis and the Arabian American Ol] Company (Aramco) provides 
Vay CO? ~%4 anh 433 istrsii S$ &lage “Hee . oh fa ¥ on a mt 
was CRCUVILCOT Sa SLTO V8 OL Bric Orcs. BLVCT Mt Bi is typical Osisorce# 
sion agreement end of the interplay of the vavicus aystewia of law 
discussed avove 7 
The concescion there involved dated fram 1935 and granteu 
Ag BP CO: 
. . athe exclusive right, for a period of sixty years igcu; thom 
fective date herent, to a c rosnect, vill for, ae one 
treat, manufacture, tran Sport, a al with, carry away and expert 
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After a lengthy search, oil was ciscove: red ond first exported in Avis. 
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é¢ yold its entire oroduction to its parent com; oases, purauant to *catie 
ca! eyeements.'' These comps anies in turn solid the production Co 


other buvers. The ofcal transaction 
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froca Arabian ports or pipeline.ter 
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nieg cid not own tankers them 


Ldelivery by Avamco, 
tankers chartered ov 


nated by them. Avyamco 


selves. Aramca's 


ean Oil Co. (Aramco), 
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gaies weve principally effected by means of f.0.%. contracts, whorchy 
ttle to the off and wick of loss transferred to the buyor at the perma~ 
nent hoge connections on board the tankers. 

In 1954, the Avabian Goverumont entered into aa SCYSOSMIENT 
with Mz. A. S. Onassis calling for the establichment by him of Saudi 
Avobian Maritime Tankers Company Ltd. (Gatco}. Satco wae given 
@ thisty-yoar wight of priority to eyanseort Saudi Arabian of] to Socule 
vorts. Only tankers owned by Aranico and ite parent companies as cl 


16 tire of the agreomont were excepted fecm the priority given a ca. 
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Araraco had builtup. The itinistor of Finance wrote @ ictt 
co, informing it of the Onassis agreement Gnd divecting tt to ixnplemean 
its provisions. Acamco votused. 

Aftar 2 fatlure to settle the dispute by nerotiation, tie partios 
drew up an arbitration agreement, calling for the appointment o- one 


srbitrator dt hpasty. The Arbitration Tribunal, consisting © 
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avbiteaters aad a veferec chosen by them wes directed to eit in Switscre 
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anid. MetpeletV of the Arbitration Agrcement provicce: 
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The Arbitration Ty: decide this cicpute 
Arabien lew,...in co tae 


fa} in accordance wits the Saudi 
of Saudi Arabla are concernsad, 


25 matters within the jurisdiction 





(>) im accordance with 
teibunal te be applicable 
fiction of Saudi A a 


Avarco contended ¢ 


ww wm ah 2 bey a 8e™> 
enat the exclusive grant siven it by the 
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ecoucescion a@groument included the sight ts detormius how of] should 
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contended that sea transportetion was not included in the exclusiva 
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grant and that, even if it wore included, Aramco had not exorcised 


its vight to tyausport oil by 


The tribunal turned 


Coa. 


fivet to the question of the proper body of 


law to uGe in construing Che concession. In order to decide that sucie 


tion, it was necessary to identity the leval natura of the concescian, 


GO that the choice of law rules of private international law could bo 


applied to it. The tribunal r 


view concessions variously 


vested ownerships, or oralit a prendre. Yslamic izw, which the tribunal 


ecoguiced that difierant systems of law 


2¢o public or private contracte, as creating 





felt was the proper law toc 


Sions unequivocally as con 


50 the concession, viows concct} 


uw 


vactual, and if does not distinguich betwuen 


public and private contracts... A varlety of choice of law theories can 


be applied to eontracts under private international lew: the law of thc 
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sorum, the law of the place of performance, the law of the place of 
contracting, amd s0 on. The tribunal felt the Avarco concession 
WSS & contract which wis necessarily subdject ty aivicront bodies of 
law, because of its inherently international character. Tho law of 


Budi “vabia was foit to be definitely applicable because of the exe 


ement. Mowevoer, 
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Sor that reason, the tribunal said: 
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ne concession agreement is thus the fundamental law of the 


fartics, and the Arcitration Tribunal is bound to recornisze its 
particular importance owing Co = fact that it fills a gap fa the 
eal system of Saudi Avabia wita regawd to the oll industry. 
fac Tribunal holds that the Concession hag the na 
constitution which has the eificct of conferring aceuired rights 
on the contracting Partics... 

In 50 far as doubts may roiwnain o2 the content og on the mean- 
ing of the anyrcoments of the Parties, itis necessary to rocort 
to “the veneyai principles of law and to apply them in ordor to 


interpret, and even to supplement, the respective rights an 
obligationa of the Parties.?7>5 


The tribunal went on to cay that it would ascortain the applicable gen- 
¢val principles by looking first to custems and practices of the worl 
ollindustry, and second te world case-law aud pure jurisprudence. 
it pointed out that particular importance must be atached in this ccue 
nection to customs and practices of United States oil producers, inne 


much as the concessionaire company was of American nationality. 





3 Id, at 168. 
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AS to matters which were inherently outside the jurisdic- 
tion of the municipal iaw of any state, auch as transvort by sea and 
State responsibility for violation of international obligations, public 
> 4 am, «2, <4 “7 t 74 
witernational law was heid to be anplicabla.'* 


rae tribunal foit the wording of the concession contract and 
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its obvious purpose to grant the right to produce oil in Arabia anc 
sell it abroad fully refuted the Government's contention that the c:z- 
clusive grant did not include the right to desipnate modes of trancpor- 
tion to Avaraco's buyers. Moreover, it felt the conduct of the sariics 
during the years prececding the Onaseis agreement amply showed that 
£.0.b. S&ics were &@ prover exercise of that sicht, ?9 
Of more importance for cur purposes was the treataunt 
given the Arabian contention thet the Onassis azrooment was made 
pursuant to the vight of the state to regulate its maritime commerce. 
she tribunal acknowledsed that the rigat to control transportation of 
anything to and from ite tervitory is an indisputable attribute of nu- 
tional coversignty. However, it pointed out thet the right is not with- 
out limitation, saying: 
nm the exercise of its sovereignty, the State of Saudi Arabia hue 


iraponed restrictions upon itself in order to grant to the conces- 
sionary company, for @ véluabdle consideration of the importance 
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Before turning to a discussion of the legal nature and efiucts 
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os off cud gas leascs issued by the United States Government on pub- 
» & =e es " “20 <7 a. am 4 
lic lands, reference must be made biefly to the common jew of the 


oiland gas devcloper. Tederal leases are, of couvse, created pursu- 
ant to ctatutory authority, out the vesuliant relaticaship between the 
Government and the lessee must still be defined largely in comm 

saw terms. It is not necessary to the burpoves of 
the diccussion of the comrmon-law relationship uc too dotailed. Cur 
ultimate chjective is to compare the Americas oli and sae loace to 
the coreign concession in ordey to determine wnat eliect domestic 
legal treatment of it might have ou broad principles cf international 
law. However itaportant the niceties of Angio-4American property lay 
may be to domestic practice, they ave not particulavliy important to 
international law, which must distill its rules from the bagic featuras 
os many diverse legal systems. 

Under the domestic legal system of the United States the 
owner of land is also the owner, in some way, of minerals underiving 
it. Since oll and gas can migrate horizontally, unlike the hard minze:- 
ais, there has been some conflict as to whether the landowner should 
be thought of as owning the oll and gas actually beneath his land at any 
given time or whoethes, om the other haad, he owns only a right to tak 


the oi] and gas ivom under his land. Depending on the view followed, 





the landowner may have & corporeal ov incorpoveoal interest; but he 
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aoGa vecl property interest in cithes case. This property iatere 
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ways. Nore wo are concerned with teansfers offacted py rneans of 
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contimucs tor 3 speciiied period of time, the primary term of the 
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ieass, Curing which the lessee must drill for cil or pay celay rout. 


Guction. The mineral owner rosorves to himscli s share, usually 
one-ciphth, of the land's production, and the lessee becomes the owacr 
of the remainder. Although not without some lozical incoasisctencics, 
the interest received by the lessee ig usually classisied az a detes-viine 
able fea in oiland gas. [tis a fee because in icgal theory, if not physi- 
cai fact, proiiteble production, and hence the interest, could continue 


for ever. Itis determinable because the requirements fox the conii- 


muance of the interest, such as payment of delay rents or ¢ 


of orcduction, are worded as special limitatioas on the grant. Palleve 
to comply with any limitetion results in automatic termination of tie 
lessec's intorost and reversion of the fee to the mineral owner. Cove 


enanta, express or implied, are also included in the ofl cad gas louse. 
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Breach of them ordinarily results in contractual liability and not ter- 
mination of the prant, in the first instance. 


us is that a vested, real property intevest is generally heid to be cox- 
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veyed to the leasee at the execution of an oil aad gas tease 


true Ceonite a wide Civergence of opinion on the specific ativibutes of 
: cael 77 
the property interest involvec. 

Oi leases on United States public lands are controlked by ois 


of complete alienation of the surface anc minerals under laws like the 
Tt 79 « 4 @ * 
Homestead Act of 1862. Congress reserved public mineral lance 
fvora gaie in 1866 and then, in 1870, prescribed the method for their 


Cisposal in the Placer Mining Act. OL and gas weve not specifically 


mentioned in the Placer Mining Act but such lands weve included by as- 
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sumption in the lands subject to place cation. When a location wos 
perfected, title to the minerals passed to the locator absolutely. ft 
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was not until the Mineral Leasing Act of 1920 that the Covernment 
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vpotoined a continuing royalty interest ia oil and gac iands dist: ibuved 
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The oviginal act cid not provide fov a acane 4a 


the vaodern sense of the term, but rather for 2 permit to explore for 


oiland gas. If the seazch was gucceast{ul within the prescribed period 


royalties to the Goverament. These leases were not of indefinite cura- 


tion but their fixed terms eould be extended or renewed unde ce. th: 
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conditions. Through a process of statutory amenamaat and oractical 
accommodation the fedexal lease evolved, by the iate 19-406, into 


something very oimilar to the typical oil lease batweoen private pasties 


As vresently constituted, the Mineral Leasing Act instruc 
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the Secretary of the Interior to lease public land known or believed ts 


contain oil or gas for a primary term of years an é for so long therc- 
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aftes a3 oroduction is obtained from the land. Lands witnin a kori 
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producing forvmation must be leased to the highest compotitive bidder, 
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competitive basis. Primary terme of five and ten years are speci- 
fied for competitive and nonceorapetitive leases raspectively. Durine 
theis pyimaywy terms leases are conditioned on paymont of 2 minimum 
eclay vontal of 50 cents per acre, due annually ia advances. A voyalty 


of 12 i/2 porcentis reserved to the United States out of any oroduce 


ovtained. In the case of comnetitive leases, 12 1/2 vevcent is 
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stated only as the minimum fraction of production which must be 
retcined as royalty. Subject to exceptions similiar to those found in 


y¢ivate leases, the federal lease terminates iov failure o: 


m paying quantities afters the end of the primary term. 
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ihe vequirements of federal leases as prosently issued wove 
placed in the Mineral Leasing Act by amendment in 1946.2 Thus, 
the federal leace in modern forr was bora at a time when the feral 
atevest created by the typical private lease had been clearly defined 
by state court decisions. Inasmuch as the lease called for by the 
tineral Leasing Act is basically the same @s the private lease, it 


has seemed apparent that it accomplishes about the same tvansaction 


as the private lease; the conveyance of a determinable fee cotate in 
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daliaaan” " has cast some doubt on the validity ef this propooition. 


Tae case involved an executive order Withdrawing certad 


Alagkan public lands from ''... settlement, location, sale, or entry, 
Or other disposition (except for fish trap sites} under eny of the wub- 
lice-land laws a; sitcaniame Aiaska,...‘'. The Sceretary of the Interios 
imterpreted the order as not covering oil and gas leasing, therc, 


period of the withdrawal order. In uphoiding the Secretary's inir- 
pretation the Court suid: 
‘'Settlerient,'' location,’ ‘sale’! and "entry" are all terms 
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contemplating transfer of titls to the lands in quettion. Tt wut 
thescfore reasonable for the Secretary to construe "or ct! 
disposition'' to eaccinpass only dispositions which, like t 
four enumerated, convey or icad to the conveyance o. thea tities 
of the United States e- for example ''grants’!' and “allotments.” 
».. @n oil and pas lease does not vest titie to the lands in the 
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Yi the Court meant to state witheut qualification that a lease can not 


constitute a grant or conveyance of any sort of property interact 
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uncdex the Mineral Leasing Act, federal leaschold interests have boon 
completely removed from the common law defining the interestc of 


oil and g2c lessees generally. Under such a roading of the abova 
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language, the federal lessee can lock only to federal statutes and 
reguiztions in order to clarify his relationship to the Goverament 


lessor. However, it scems wiser to read the Court's language 


Simply as a reiteration of the Secretary's view tovcther with a state- 
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ment that his interpretation is seaconable, even if itis not the only 


it could, on veviow, uphold the Secretary's interpretation as reascon- 
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avie even if it were not the interpretation the Court itself would make 


had it been called upon to decide the question in thn 
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in short, the Court said the Secretary was reasonable but not neccse 
Sarily right in classifying federal leases as sovacthing other than 
conveyances. At the very least, it remains arguable that lessees, 

under leases from the United States Government, like lesgeus unde: js. 


ieascs from private owners, hold determinable fee mineral esiates 


and not mere licenses. 


The Constitution of the United States vests Congress with 
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the power to make all necessary rules respecting public lanco. 
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Droadly speaking, canccllations of federal leases, whether 
by judicial action or administrative action by the Secretary of the 
Interior, taay be placed in two catagories. The tirst catesory con- 
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tains those cancellations which are based upon somo defect in the 


issuance of the lease or fraud by the lessec occurring before issucne.. 
Zhe second category corsins cancellations arising from lessee none 


compliance with the lease, statutes, or regulations occurring after thea 
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gory ig speliec outin tac Mineral Leasing Act itachi. The apslicabiec 
portion of Section 27, as amended, reads ae followse: 


ir any interest in Bal? lease is owned, or controlled, directly 
or indirectly, by means of stock cy otherwise, in violatien of 
f specified ree the lease may be cancelled, or the intercnt 
30 owned may be forfeited, or the person so owning or control- 
Inge the interest may be compelled to dispose of the intere 
in any appropriate proceeding instituted by the Attoruay Ce 
erai. Such @ proceeding shail be snotituted : in the United Sta 
district court... .9% 


ection 27 deals primavily with lessee violations of maximum cere- 
ace limitations. Applicable portions of the more general Section 31, 
453 2mended, read ac follows: 


eee any lease iscucd uader... this title may be forfeited 
and canceled by an aopropriate proceeding in the United States 
cdistvict court... whenever the lessee faiis to comply with any 
of the provisions of [the previously specified} sections, of the 
ease, or of thie general regulations... iniorce at the time of 
the lease,.. 47 


Any lease issued after August 21, 1935, ... Ghali be aubject 
to cancellation by the oe ay of the Interloy after thirty days! 
notice upon the failure of tho lessee to comply with any of the 
pxovisions of the lease, unless or until the land covered by any ae 
: lease is known to contain valuable deposits of cll or gas... ¢ 
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2he above provisions appear to authorize cancellation only 
iov post-icase events, aad then, save for cases of noncompliance with 
lease tervins berore clacovery of production, to require seaort to juci- 
cial process rather than to aliow purely adminisivative cancellation. 
Yet, around 1950, the Secretary of the Interior bagan to aesert the 


Gutnority to administratively cancel leases for ore-lease defocts. 


The judicial history of the Secretary's eventual success in that ac- 
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ertion is the subject of the discussion to follow. 


This history culminated in the 19635 Supreme Court decision 
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in the case of Dsesche v. Udall, which perfected, so to speak, the 
secretary of the Interior's right to cancel a federal oil and gas lea 


That case involved an application by Boesche fox a noncom- 


petitive lease on eighty acres of iedeval land in Oklahoma. Tha anplica- 


tion was filed in the appropriate land office on Seviembar 11, 1956. Az 
that time one Conneil had already filed an application for a leace cn 
an adjoining <Q-acre tract, but no lease had yet been issucd to him. 
Right after Doesche's filing, Cuccia and Conley applied for a lease ox 


the emtire 120 acves covered by the Boesche and Connell applications, 


but not yet leased to them. Thereafter, ia Decemberx, 1956, a lease 
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nm the (Ueacre tract wae issued to Council and, in November, 2957, a 
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construed to mean lands not available for leasing to anyone.'! que 


@asmuch as the lease to Connell had not yet issued as of Boesche's ue 
plication, the 40-acrea tract was still 'available,'' and showlé have icon 
included in the apoiication. On the basis of this interpretation, Decuche's 
apolication was administratively determined to have been invalid a.: (1 the 


lease which resulted from it subject to cancellation. 


In the form considered by the Supreme Court, Boesche's wcti- 
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Vi hatever the doubts a 
Validity, ae x American remains of interest for our purveses becaucd 
Mmeauy lowyers and olimen have advanced against the kind of veasonine 


ijaculiged in by the Supreme Court in Boesche v. Udall. 


Hi 


ne VY yoining State Guvervisor of tho Bureau of 


a 
fe 
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Lond iManagement had alleged that one Davis had frauduiontiy obtain :< 
the igsuance and assignment of federal oi] and pas leases with the puse 


pose of cuceecing acreage limitations, without disclosing an agency 


relationchin, and at a time when Davis was not qualified to hold loasws. 


—_— 
‘ 


The Supervisor brought & proceeding to cancel D [ 


avis’ leases in the 


V. yoraing office of the Bureau of Land Management. ran American, 
the holder of some of the leases by assignment, was piven notice ci 


the oreceedins. Before the date sot for the proceeding, Pan Armorican 


2 


brou: 


a 
> 
cellation of the leases, by administrative action. It alleped that there 

Was no authority to cancel iederal leases by acministrative action wi. 


~~ * ° ey ty ~~ = Ss . “y, oa ¢ i re ” ~ 7a < « 4%, * ™ Pete 5 - 5 a ~ 
tast any such action, taken without authority, wouid cause it great «uae 


‘ Vegan. 
bh wr ol & 


age and result in the taxing of its property without due process o 


The court agreed that authority to cancel the leases by administrcuve 


action was lacking. 
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E See Holmberg, suora nota 90, at 3l7-2Z. 
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tary's voneral power of supervision of public lands and ¢ 
2? and 31 of the Mincval Leasing Act had no appieation. In answer 
° 2 


this contention, the court pointed out that the lease systern of dis- 


powing of public mineral lands was preceded by 2 system disposinz 


gs 9 e 2 uw» % eo. ae ¢ S 324, s One + ee em fs aah ~~ 
of ail public iaznds, including mineral iands, Gy sateut. Issucnce of 
~“ ~ ~ anal & ¢ ne ™ On eet, A a Sete genie Ne ~ aren a, bs 
B patent terminates administrative control over sublic lands. The 


court did not fecl there were differences botwoun patents and leaansa 

suificient to justiiy their being treated diicroatly, witheut some loaii- 

lative expression to that cffect. In the words of Judas Dreitensiciz: 
We deem it unnecessary to delve into the legai complexities 


ac to whether an oil and gas lease grants = profit a vrendre or 
creates an estate in land. Under the first theory the lessca 


ex 
gains tithe to the oll and gus after ites severance and under the 


second the lessce has an ownership of the hydrocarbons in 
glace. Under each theory the government, by the issuance of 
the lease, has performed the last act reguired of it to vest in 
the icssce the right to explore for, produce, markct and sell 
the oil and ras underlying the leased premises. Similarly 
the issucnce of &@ patentis the last act of the government in 
llsposing of the nonemineral lande in the public demain. Un- 
on the performance of thie last act, administrative power 
a 


@ e 


ts annul or cancel ends and judicial power bogine. 


2 
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tO tne prectical operation of the Mineral Leasing Act which would vo- 
a7 . . ae -~™ ; mm. # me _ ¢ “ Dm ~~ “ a . > 

Out isom administrative cancellations of leasos for fyvaud in ¢ 
* WPA oe mere om em & OM, a 4 2 - acy >) “~ « 24 

procurement. occure titles asre of extrcme lraportence to cil and 


” 


gas lessecs, who must take scubstantial financial ricks in order to 


governmontal policies which could result in action adverse to th 
lease without limit as to ime. 





but concluded that it otfered uo helo in reaching a@ decision. In Washone 
maicr the application for a federal lease which was second in tine 
ad been wejected by the Bureau of Land Management aud a leaceo is- 


sued to the earlier applicant. Alleging that the carlier applicant was 


3) 


ot gualified under statute and regulation, the later applicant sucd to 
have the icase cancelled and a new lease iasucod to him. The District 
Court cancelled the first lease and the Court of Appeale aftiemed, say- 
ing that the Secretary of the Interior had the power to cancel the lcase 


and should have cone so administratively in the iivst instance. 





106556 xm. 26 35 (D. C. Cit. 1955). 
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Phe Wahlenmatier decision was considered by the Pan Amor- 
eT. ee eee PT TOR 


% 


.can court to be inapplicable to the facts before it because the case ace 


tually resulted in judicial and not administrative cancellation. Hewcver, 
inasmuch as Wahlenroaier reached its result by doing what it said the 
Secretary should have done in the first place, a dindias that the Secre- 
tary nad the powor of administrative cancellation was necessary to thu 
decision. This finding was reached without difiiculty by the court. ven 
the Secretary had doubts about whether he could cancel for a defect in 
the lease application, °'.. .in view of the existing legal relationshis 


of lessor and lessee between the Government and (the first apnlicantl, 


-.. '' Ho resolved his doubts in favor of the power to cance! adrainis~ 
l 
tratively for pre-lease violations of etatute or regulation. Cl The 


couvt had no doubts, and even felt the Secretary took an unduly re- 
stricted view of his own powers. Without citation of authority, the 
court stated in 2 footnote to its opinion that it thought the Secretary 


"“impvovidently issued’ whether or not 


had the right to cancel a lease 
there was & violation of statute or regulation, especially ‘when fraud, 
deception ox concealment caused the lease to be fesued.'§495 phic 

coust's ease in resolving an issue which waa to cause so much Controe- 


# 


versy in lates years might be explained by the fact that the holder ox 





‘0714, at 42, quotine the decision of the Secretary of the In- 
terioy in the gare case, Hill v. Culbertson (unpublished). 


100226 F, 24 at 42 2 11. 
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tho fivet icase was not a party to the action. Neither actual 
naG otroug interests in upholding the lease in issue. 

Some doubts as to the Secretary's rower cocm to have 
arisen in the District of Columbia Civeult by the time Geaton v. Tegs 
” In thet case tae lease in question had been can- 
Collec administratively on grounda of noncompliance with roqulations 
prioy to isouance of the lease. The Secretary's action was struck 
UGwh Ca the ground that it constituted clearly imvroper adminictra- 
tive action. Thus, the question of his ceneral powere of cancellativn 
was avoided by the court. However, as: carlior cninion in the cate, 
filed in 1957 and later withdrawn, had said the secretary was withe 


Gut powes to cancel for pre-lease events. Vhe withdrawn opinica 


ad proceeded on the land patent analogy which wae also used in 73 


i? 


> 


American Petroleum Cors. v. Plerson, supra, and was vejocted in 


ry 


eensche v. Udall, supra. 
it hac been observed thet there is inevitable conflict b 
Oy; 


twoeon acminisirative convenience and common-law ctability. hile 


the Law seeks to deiine and protect rights of property through cules 
oL due process, the concern of the administrator is rather with ef..- 


clency and the greatest good for the majority. When the Une of cases 





109254 EF. cc VISE Daeeecir. 1958). 


Le lmberg, sunra note 90, at 314. 
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prcviously discussed culminated in the Supreme Court's decision of 


Yi se 
Boeoscha ve Udall, a heavy weight was placed in the balance on the 





cide of administrative convenience. The decision freed the Secretary 
o2 the Interior to cancel valuable federal leases for defective compli 
ance, Curing an unlimited length of time before issuance, with regula. 


ions the meaning of which depend upon his own virtually unfettered 


interpretation. The enly fetter on his interpretations {s the lesseas's 
bia 
wight to judicial review. But that right must now be of email ¢ 


fort to @ lessee whose title depends on tk osoiateroretations. The 


administrative officers’ iaterprata- 


ct 


courts frequently emphasize tha 


tlons of the statutes they are charged with administering must be 


ee 


ted with great deference on veview. The administrator must be 


oes 


Ald 
we’ Ae was pointed out pree 


“olainly wrong, or ‘'unveasonable. 
viousky, the Supreme Court stated in Udall v. Tallman that an ad- 
tninistrator's construction of @ regulation io entitled to even m 


deference on review than hie construction of a statute. Such @ con} 





bils73 U.S. 472 (1963). 


19 
Lies. ronerally Jaffe, The Right to Judicial Review, 74 
cr eee See A beget eee ee Renee Bee die ECR ge DED, EE RB 


HARV. L. REV. 401-37, 769-814 (3958). 


Llivcckeana v. Seaton, 259 F. 2d 780, 734 (D. C. Cis. 1955), 
cart. denied, 355 U. S. 835 (1953). 


114 craoman v. Santa Pe ©. &.R., 193 F.2d 495, 502 (D. o. 


Cir. 1951), cort. denied, 343 U.S. 964 (1952). 
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Accailing the discussion of concessions, we can readily see 


that there are many avenues by which municipal law rules foreicn to 


the contracting state can enter the arena of disoute over an cil and 


G2s concession. This is true whether the arena is an asbitration 
tribunal set up pursuant to the terms of the concession agrecinent it- 
seit or a veguiarly constituted tribunal of an international or don.woatic 
nature. Such foreign lew may eater a diepute divectly in two oltuavlonnu 


whare a choice of law rule of private international law points to the law 
of some foreign state, cay that of the company's incorporation, au the 
prover law for construction of some part of the concession contract, 
or where a concession contract specifics some body cf forcign miuni- 
cipal lew a@ applicable to it. The former situation is unlikely to cccur, 
inasmuch 2s concession contracts are ordinarily negotiated, cignad, 
and conteraplate performance within the contracting state. The Isicer 


situstion is more common, andis exemplified by the specification of 


jaw common to the parties found in the Iranian Consortiuin Agreement 


G1 








of i9S4. 2ne indirect avenucs for the entey of forveiga law inte 
conccucion digsutes arc more numerxous. 

We have seen how the legal environment of che concession 
may include public international lew. It may enter concession cis« 
putes which arise from unileteral action by the contracting state 
taken in such away as to constitute an international delice. Evon 
im the absence of delictual state conduct, international law may 4 
ply to disputes under the view that concession contracts are imhoruint- 


one ’ ds = is etre , ¢ - a &S g ay : ae OR ATL pt ~~ 
iy international in character. The concession's legal cnvironment 


em + nm Yam me <a oe oe tn et  %. t" Sh BEC = Bare 
may Giso include ¢t. a general principles of law recoynined by civi- 


livec uations. They may te included in their own right ag 2 separate 
body of law or &35 a source for the rules of pubile international liw. 
Lither international law or the gencral princisics of law vaay be txuci~ 


fied in the concession as being applicabie. In that case they enter the 


decision of disnutes under the fuise of the lox contractus. Even 
where the local law of the contracting state is held to be exclusivaly 
apolicable, rules from international law and the renereal principles 
arc fracuontly incorporated into it in order to till gaps ia its deve 
tment. 

Municipal lew is an important gource of the rules of puciic 
international law. International law usee the rules of municipal law 


to devive, by 


avplicavle to incividualis within particular states 


a 
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process of analogy, xules applicable to states in theiz dealings with 


each other. Almost by defiaition, the '’principles of law recoraiied 
4 Na va ae = cn om fo * coal a am, * ™ ae a * ” 
py civilized nations'' is mode up iargely of sules distilled from the 


common cloments of the various municipal legal systems. 


+} 
it 
© 
a 


lawyer eearching among municival legel syuterns for 


C3 


rules to sackude Within Che international law or general princinias «2 


law a@pplicable to concessions would find United States vrocadenta 


Virtually the caly large, developed country which hes a long history 
of cil and gaa production within its own borders. Consequently, ix 
has by sar the best developed system of municipal lew dealing with 
that subject. Moreover, United States corporations contvol a vast 
share of world oil production under concession agreements made with 
them ov theis cubsidiavies. It would be extremely difficult for cuch 2 
corporation to argue tho trrclevance of an American vrecedent to ihe 
conetruction of its concession. Conversely, it secmsa inevitable tha 


7 


those representing the intzrests of the state would erpuc for the in- 
clusion of American law within the body of law apolication to the con- 


cession, if that law were favorable to their position. Amevricaa prcece- 


dents authorizing administrative cancellation of federal icases would 
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119See senexally H. LAUTERPACHT, PRIVATE LAW 
SOURCES AND ANALOGGIES OF INTE: NATIONAL LAW (1927), which 
ae vefutes the hichly philosophical objections to this view 
based on positivics couceots of sovereignty. 








favor their position. That is the conclusion of this paper. To trace 


the route by which it is reached. we must x xt to the techniques of 


» ~ 


Tae comparison, in this inetance, will be betweon United 


otates municipal law on cancellation of federal leases and the tradi-+ 
tional rules of iniernational law protecting the sanctity of contracts. 


As international law is partly a synthesis of the elements common to 
the iaw of civilized nations, American maunicipal law is te some exten? 


ancestral to international law. If the comparison shows, as I belicve 


€ 


it does, that administrative cancellation docs noi accord with those 
vacditional rules of international law (ovr general princinies of law 
recoynized by civilized nations), it endangers the sanctity of interine- 
tional concession agreements. Theo international rules protecting the 
We ashy Ganctity become subiect to redefinition if it turns out that 
one of the premises uoon which they are theoretically baged, the imnort- 
ant body of municipal law in force in America, is not what it hug ucon 
supuosed to be. 

Historicaily, unilateral state action alfecting concession 
contracts has contemplated cither compicte abrocation, or a icsser 
mocification of the original agreement. An example of complete avro- 
gation io the 1951 nationalization by Iran of the interests of the An, is- 

vanisn Oil Company. The nationalization came about as the reeuit of 


Anolo-[ranian's vefusal, with British Government support, to vencyc- 
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tiate its very old concession 6o as to give Ivan a voyaity comparable 


to that being received by surrounding states, which had granted con- 

. 120) Be, 
CeSsions at a later date. Vie have already encountered an examvle 
of & state attempt to effect a losser modification of a coneession in the 
In ancther 
more recent cxample, a2 Libyan royal decree in direct conflict with 


the terms of concession ayreements then in effect was acquiesced in 


by the concessionary oil companies Operating in that country. Iti 


the traditional practice of the international! of] business for orocucers 


to sell their oi] at varying discounts offa ''posted"’ price. The vacted 


* 


and sale prices never actually reach it. The 


O 


orice is a iictitious figur 
yoyal cecrce, made in 1965, called tory an income tax to be basec on 
tie SOsted price, not on the price the concéssionaires actucily Peccimed 
fox ti.cir oil. Despite the fact that the concessions etatedwexoresac\iy 
that no amendment or repeal of Libyan law subdscaquent to 1961 could 
alter the comoanies' rights without theiz consent, the cormpanies [ran- 
ted their reluctant coment to modify the concessions in accorcance 


with the decree. Their consent was ovtained through verious poverne 


mentai threats. Chief arnong them was &@ threat to bar all exports af 
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Libyan ofl. 


Whether the state completely abrovates the concession ox 


only invades some lesser right granted by it, it will usually justify 


= 


iS Acticn under some theory of the richts and 
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Or Ly arguing that the ‘conceasion docs not in fact grant the ri 


+ Ve a 
contended for by the company. The latter tyne of argumont need not 


aetain wo. international judicial or quasi-judicial tribunals evaiuctc 


sech ireuments usine rules of construction sicitilar to those with 


which every American lawyer is familiar. The theories of sover- 


clunty used to advance the proposition that the state has absolute 


« @ 


power over concession contracts have been ciscucéeed carlier. 
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ee 


Bach body of ‘non-national law'' (to coin a term denotiag 


the bodies of law, except ior municizalilaw, which may anply to an ine 





ternational contract) vreviously eiscuss6ed contains the orincizle 
Pacta sunt scrvanda and the doctrine of acquired rights. Taken ic~ 
gether, these two great orinciples are the ersenal providing virtuaily 


all the weavons a lawyer must use to fight on the side of sanctity of 
4 


123 
international contracta. A lawyer repvesenting the state could 
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1225 SARTSHORN, O1L COMPANIZS AND GCVERNM TINTS 


% ~ 
i235e0 RAY 47, which substitutes ‘the contract is the law 
of the garties'' for the doctrine of acquired rights 
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Gnowing Chat United States law does not recognise those principles 


on the cvunicinal level, in situations analogous to concession disputes. 


GBAl a6 icabe. Motu the federal lease and the concession involve a 
Ther beth have 
ws tacir subject matter hydrocarbons owned by the ,povernmemual 
party, and they both seek te deal with that stosycct matters in the eed 
way. 

he United States Government in issuing a louse Gina ue 
foreign povernment in granting a concession ave the sate McuveeT. 
They want develovomenit of the national hydrocarton resources ua 
they want revenue. They nave decided to satisly these oojective. oy 
private capital to the task of davelonment and retaining & 


AJ 


share of any oil ang gas produced. [tis true that underdevelopci 


> 


countries have little choice about acooting a gystem which will aie 


tract foreign private capital to the dévelonmeni of thuis resourcedc. 


ed States, unlike them, i6 not necessarily forced to eee. -or- 


3 
my 
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G 
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pas 
cr 


eign’ or even private capital. The fact remains, however, teat it wun 
chosen a method of resource development very sirailur to the overe 


Seas concession. 





és 


it goes aimost without saying that the motives of the pri- 
vate sarties, the foderal lessee and the concessionaire, are the 
bame. They hope to find enough ofl and gas to rovay the expenses 


Of develosment and yield a profit. 
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With a sivallarity of objectives underlying both the con- 


nd the federal lease, itis net surprising that they are es- 
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sentially similay in fozvm. They both grant a right to explows for </l 


and cas over a specific area for a specific time, during which vrerisi 
dUymnents ave called for. They bothcontinue in effect after the nerisoc 
Oo. exploration, provided orotvitable production exists. The federzi 
lease continues indefinitely, whereas the concession is ordinarily 
limitec to a very long term of years. Both reserve a royalty to the 
government, measured by the arnount of production. Federal leases 


an’ overseas concessions are similar cnoush to have been vroutes 
cae. ee : a braced 
tovether in the expression “concession - leasine system. 
f the motives of the parties and the forms of the conce 
gion anc the federal lease are similar, the exoectations each rarty 
has concerning the party on the other side of each agreement are ore 


birnilar. The United Statas Government and the forcinn governmeni 


expect that the private party will serve his own self-interest and cccie 
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“Cariston, susra note 3, at 622. 
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fe x 


“ proiit, thereoy eecting the purpose of the lease or concession. On 
tic Other side, the private parties expect that the poverument will 


keep inem secure in thelr title, thereby makin 


of tie overseas concessionaire would aiso be shaken, were that jucie 


cial Syproval to be translated into "‘non-national'’ terms. 





Yy, @ now turn to an assessment ot the effect of ecmimstreative 


cancellation in the United States on facta sunt servanda and the doce 





tvine of acquired rights as sound in the several systems of ''non-naticnal 
siut before doing so, and before coming down too hard on the 
cases ssproving administrative cancellation, it would be wise to cmaraine, 
am a gpencral way, United States law on the bincin nature of state cone 
tracts as it existed prior to those cases. This is especially necessary 
because cavrlier decisions of the United States Suprame Court have ace 
tuaily been cited in support of the proposition that a soverciun state muy 
legally revudiate its contracts. 

The citctions referred to are found in Frank Hendryx!' 1959 


Page. 
paper prosented to the Sirst Avab Petroleum Convress. TRA Vai 
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b 2a Note 27, supra. 
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ti9a3l law, which he defined for that context as the common practlce oF 


C) 
eve 
C7 
¥ 
> 
Q 
03 
ete 
e+ 
ay 
©} 
( 
* 
*j 
C 
o 
(3 
) 
© 
{ 
H 
c¢> 


wy ae “eo = te ¥ Py 5 A> We _ Lee oo 
inglanc, srance, and the United States 


Gases, ne asserted United States law suvvsorted his conclusion that: 


ee. the purpose for which soveraments oa the service = weir 
peoples, reguires that on proper occad ats 2B Mose vovelmnent 

maust ve released from or be able to override, their contrac mi 
cbligstions. So strong is this requirement that it will overvids 
Constitutional provisions, which would apparently deay the pos- 


tu 
sibility of release 
ithee Constitutional provisions which Hendryx subordinates tok Govee-~ 


Gign right to avoid state contracts are, of course, the prohibitions 


LE6 


Fifth anc Fourteenth Amendments to the United States Conébiitutioz. 


However, Hendry’ conclusion about United States law is 


not au.ported by the cases he cites. Oniy two of the cases, Dourl.s v. 


CPE oe are TERE 
4 
4 


r . eT a » 2 49 " e 
Kemtacwv and New Yorks Noo Rae Vv. Oristou actualiy invoive 
re ee oe ee eS eer ee ee ge eee 
types of state contracts; a lottery grant and a railroad charter, resucce 


tively. The Court upheld a state revocation of the grant in Peuclas end 


ee wwe 2. 


a 8 


& ciate mocification of grade crossing regulations in Brictol Vis 





Coust felt both cases arose from valid exercises of state police powe 


to protect the public health and movals. The cases stand only for tha 





1261), 5, CONST. amends. V, XIV, § 1. 
127168 U. S. 438 (1897). 


123151 U.S. 556 (2894). 
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This invocation of ‘public interest’’ to eupport an adciinistratos’s 
canceslation of a lease sounds very much like a domestic echo of 
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what, in the 'non-nztional’’ context of a concession dispute, would 

be @ claira of sovercign right and Cuty. A soverciga right to over 
vide ite own earlier law, that is, and a correlative duty to do so whon- 
ever the interests of its citizens would be advanced thereby. However, 
the abovo quoted statement does not reflect the contral holding of the 
case and would, therefore, be but weak support for the vropesition 

that the United States Supreme Court has aligned itself with the swocon- 


theories of absolute sovereignty found in the realm of concession 
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the doctrine of acquired richtz to the domestic instrument most close. 
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The common-law manifestation of the doctsine o 
sights in the United States tederal system finds statemont in the Con- 
Stitutional requirement that governmental action alecting property 
tights raust be in accordance with due process. Lessee aticmyuts to 
analogize the tederal lease to @ land patent, coupled with invocations 


of Constitutional dus process to protect it, wove, viewed from tho oute 


side, simply attempts oa the municipal level to show that the federal 


vights. Such an anslogy was ofiered to the court in Pan Amoriczc 
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Petroleum Corp. v. Pierson and accepted, with the consecucnce 
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that a federal lease was iounsd to be immune fyvom administrative can- 
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eellation not specifically authorized by law. Offered to the District 

of Columbia Circuit, the same analogy was rejected, with the conce- 


guence that cancellation for a pre-leage eveat wae upheld ag an 
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Tie Coust considered it unimportant to cay what lecn 
interest waa created by a federal cil and gas tease, Mewever, the 
Court did say whet it felt thet interest was mot. [¢ was not an inmier~ 
ect fvee of adrainistrative control, oven te the scint of being eulbjoce 
to termination without snecific legisiative or judicial authority. The 
Court felt this conclusion Jollowed from the facts thet leaves do not 
divest the United States of the full feo in the land or the underlying 
minerals and that the Minerai Leasing Act diracts the Gecretary of 
the Interior to supervise operations on the land during the iif) of the 


lease. In other words, the interest of the federal lessee, althour: une 


deniably an interest in reali pronerty, is not the sort of interest entitiad 
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to have its terminal event identified only by courts of law, which aiouc 
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